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firm of Hayes & McCormick $5585.45. 
The debts amounted, after distribution 
of the firm property, to $16,869.68. The 
assignee of the firm claimed a dividend 
from the separate estate upon one-half 
of each of these sums. The court 
awarded it only in one-half the former, 
as being a separate debt due by one 
partner to the firm. Thus the English 
rule was applied to a case of adminis- 
tration, in clear departure from Bell v. 
Newman, which was not cited in argu- 
ment or in the opinion of the court, 
Agnew, J., founds his opinion on 
Black's Appeal, which was a case of 
insolvency. " When Hayes died, the 
law undertook the settlement of his 
affairs. As the rights of creditors 
then attached to his estate, when it 
fell in gremium legis, so they must 
remain. His debts were two-fold 
in kind, those he owed in common 
with McCormick to their partner- 
ship creditors ; and those he owed to 
his individual creditors. He left also 
two funds, his interest in the partner- 
ship effects, which were bound to the 
payment of the partnership creditors 
through the instrumentality of the sur- 



viving partner, and his separate assets 
bound to the payment of his individual 
debts through his administrators. Each 
fund being insufficient, neither class can 
receive anything from the opposite fund." 
A similar departure from Bell v. New- 
man seems to have been made by the Or- 
phans' Court of Philadelphia in McKen ■ 
na's Estate, 1 Weekly Notes 517, reported 
also in 32 Legal Int. In the clause : 
"We think the auditor rightly post- 
poned the claims of the co-partners ;" 
we presume the word co-partners is 
intended for co-partnership creditors. 
We wish that in both these cases, 
especially in the first, that it had been 
distinctly stated whether it was the 
intention to overrule Bell v Newman. 
The closing remarks of the court in 
the principal case, declining to consider 
what distribution should be made when 
there was a joint estate distributable, 
but trifling, or even where the joint 
creditors should receive from their 
estate a smaller dividend than the 
separate did from theirs, show that 
much tossing upon this painful question 
may be still expected in Ohio. 

H. G. W. 



Supreme Court of Illinois. 
EPHRAIM INGALS v. CECILIA B. PLAMONDON et al. 

Land which is covered by a party-wall remains the several property of the 
owner of each half, but the title of each is qualified by the easement of the other 
of support of his building by means of the portion of the wall belonging to his 
neighbor. 

The easement of support is the only proper one attached to a party -wall, 
and does not include a right to the unobstructed use of a flue by one of the parties 
which is on the land of the other. 

The common law rule is that where the owner of two heritages, or of one con- 
sisting of several parts, arranged and adapted them so that one derives a benefit 
from the other of an obvious and continuous character, and then conveyed one of 
them without mentioning such incidental advantage or burden of the one in 
respect to the other, there is an implied agreement that such advantage and burden 
shall continue as before the separation of the estate. 
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In order to affect a purchaser of property with notice of an easement in favor 
of an adjoining owner, the same must be continuous and apparent. 

The owner of a fifty-foot lot divided the same into two equal parts by an east 
and west line, and built a dwelling-house on the north part, and placed the south 
wall thereof so that half of it stood on each lot, and also made an eight-inch pro- 
jection on the south side of the wall resting on the south lot, containing a flue 
which was specially adapted and used for carrying off smoke from a furnace per- 
manently built in the house. The owner conveyed the north half of the fifty-foot 
lot to the centre of the south wall, with the house, to complainant, and subse- 
quently sold the south half of the fifty-foot lot to defendant. Held, That the ease- 
ment being obvious and apparent to any observer, the purchaser of the south lot 
was chargeable with notice, and would be enjoined from interfering with the flue. 

Bill for an injunction to restrain appellees from closing up or 
interfering with a flue in the party-wall between the residence of 
appellant and one in process of erection by appellees. In the year 
1868, John Crighton owned fifty feet of ground, upon the corner 
of Throop and Monroe streets, in Chicago, which was divided into 
two twenty-five feet lots, and during that year he built upon the 
north lot a three-story and basement brick house. The south wall 
was designed as a party- wall, and was so placed that its centre 
coincides with the division line between the lots, half of the wall 
being upon one lot and half upon the other. The wall is twelve 
inches thick, and upon the south side, or side adjoining the vacant 
lot, there is a projection eight inches thick, caused by the chimney 
flue. This is the flue appellees threaten to obstruct. It furnishes 
a smoke escape and draft for the furnace used in warming appel- 
lant's house, was built and used for that purpose by Crighton, the 
original owner of both lots, and the builder of the house during the 
winter of 1868-9, and until his conveyance of the property to ap- 
pellant. It has also been used by appellant in the same manner 
since the conveyance to him. 

On February 5th 1869, Crighton entered into an agreement in 
writing with appellant for the sale and conveyance to him of the 
north lot, which agreement, after providing for a conveyance on 
May 1st 1869, which should include the brick house and all appur- 
tenances thereon, contained this provision : " And whereas said 
Crighton owns the premises next south and adjoining the premises 
above described, and the south wall of said house, being a party 
wall, one-half thereof standing upon said lot or parcel of land next 
south and adjoining; now, in consideration as aforesaid, the said 
Crighton further covenants and agrees with said Ingals that at the 
time of the execution of said deed aforesaid, he will also execute a 
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proper party-wall agreement with said Ingals, to run with the land 
in case the adjoining owner shall use the same, therein agreeing to 
pay for one-half of the cost of party-wall when the ground next 
south of the above described premises shall be improved, the value 
of said wall to be estimated at the time said land shall be improved 
and said wall used. The agreement was signed and sealed by both 
the parties. The purchase price was $24,000. On May 1st 1869, 
according to the contract, Crighton made his deed of the north lot 
to appellant, it being an ordinary warranty deed, conveying the 
premises, " together with the brick house and barn, and other im- 
provements thereon situate, * * * together with all and singular 
the hereditaments and appurtenances thereunto belonging, or in 
any wise appertaining." 

On the second day of May 1869, the parties entered into an 
agreement in writing, under their hands and seals, which after 
reciting their several ownerships of the lots, the improvements on 
appellant's lot, and that Crighton's was unimproved, continued as 
follows : " And whereas the centre of the south wall of the house 
so standing on the ground of said Ingals is directly over the line 
between the grounds of said Ingals and Crighton, one-half thereof 
standing upon the grounds of said Crighton, though said wall is 
entirely and absolutely owned by said Ingals ; now in considera- 
tion of one dollar, and other good and valuable considerations 
moving from Ingals to Crighton, the receipt of which is acknow- 
ledged, the said Crighton covenants with said Ingals that so soon 
as the south twenty-five feet of the north fifty feet of said lot five 
is used or improved in such a way that any structure thereon is 
connected with said party-wall, he will pay to said Ingals one-half 
of the cost to build such a wall at the time such portion of said lot 
is used as aforesaid, and for the consideration aforesaid, Crighton 
agrees to and with said Ingals to pay for such portion of the barn 
or other of said Ingals' improvements now projecting upon the land 
of said Crighton. 

"All agreements herein shall be construed as covenants, and shall 
run with the land and be obligatory upon the heirs, assigns and 
personal representatives of the respective parties hereto. And it 
is further agreed by and between the parties hereto that this agree- 
ment shall be construed in conformity with the law and usage 
touching party-walls." This agreement was duly recorded in the 
recorder's office of Cook county, May 10th 1869. 
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The south lot continued to be the property of Crighton, and 
remained unimproved until some time in 1873, when Crighton sold 
and conveyed the same to the appellee, Cecilia E. Plamondon, wife 
of Ambrose Plamondon, who soon after her purchase began to 
improve the lot by the erection of a dwelling-house thereon. An 
estimate of the amount to be paid by her to appellant, as half the 
cost of the wall under the agreement, was made and agreed to by 
the parties, and a receipt therefor in writing given by appellant, 
releasing Mrs. Plamondon from all claim for compensation for the 
wall to be used by her in the erection of her dwelling-house, and 
concluding as follows : " This release, however, not to prejudice or 
affect in any way any rights of the undersigned except for com- 
pensation as aforesaid to which he may be or become entitled under 
said agreement." (Stat, of May 2d 1869.) 

On January 12th 1874, Mrs. Plamondon gave appellant notice 
in writing that as in the proper construction of her house it might 
be necessary or desirable for her to close up the flues which were 
wholly within the part of the wall for which she had paid appel- 
lant, she should proceed to do so whenever her house should have 
progressed so that such action should seem proper. Thereupon 
this bill for an injunction was filed. A temporary injunction was 
allowed, which was afterwards, on motion of appellees dissolved by 
the court, and upon final hearing on pleadings and proofs, the 
court entered a decree dismissing the bill, and the appellants took 
this appeal from the decree. 

Frank J. Crawford, for appellant. 

Gardner $• Schuyler, for appellees. 

The opinion of the Court was delivered by 

Sheldon, J. — It appears from the evidence, the furnace in 
appellant's house which is used for the heating thereof, was set up 
and used by Crighton, its builder, and the original owner of both 
the lots, as it is now erected, that it is not movable or portable, 
but is constructed so as to be permanent, being enclosed by a brick 
wall connected with the floor and basement wall. That the flue in 
question was especially planned and adapted for a smoke escape 
and draft for the furnace, that there are besides a kitchen and 
laundry flue in the house, but that neither one of these can be 
adapted or used for the furnace, that no other flue could be con- 
structed for the use of the furnace without greatly injuring the 
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house and involving material changes in its plan and arrangement. 
There is, it is true, the contradictory testimony of Crighton, that 
the smoke pipe attached to the furnace might be connected with 
either of the other flues, and that they would either be sufficient to 
provide a proper draft for the furnace, and that the change could 
be made at an expense not to exceed $100 ; but the testimony of 
practical architects who had made a personal examination of the 
premises, including the one who made the plans and designs of the 
dwelling and superintended its erection, is to the effect as first 
above stated, and their testimony must be taken as more compe- 
tent and satisfactory upon the point than that of Crighton. The 
closing of the flue then would appear to have the effect to render 
the furnace useless. Under such circumstances, the flue as it now 
is and ever has been, must be regarded as reasonably necessary to 
the beneficial enjoyment of appellant's house. The location of the 
flue, or at least the greater portion of it, is in the south half of the 
south wall of the house. The land upon which this south half of 
the wall rests, the appellee, Mrs. Plamondon, owns by conveyance 
of it to her from Crighton. This south wall, under the writings in 
evidence, must be regarded as a partition wall between appellant 
and Mrs. Plamondon, it having been paid for as such by her. 
Land covered by a party-wall, remains the several property of the 
owner of each half, but the title of each owner is qualified by the 
easement to which the other is entitled of supporting his building 
by means of the half of the wall belonging to his neighbor : Par- 
tridge v. Gilbert, 15 N. Y. 601 ; Brooks v. Curtis, 50 Id. 639 ; 
Hendricks v. Stark, 37 Id. 106. The only proper easement 
attached to a party-wall is the easement of support. This would 
give no right to the unobstructed use of the flue by appellant. 
The conveyance from Crighton to appellant of the north lot, con- 
tains no express grant of such a right. Was it acquired by 
implied grant under that conveyance ? The rule of the common 
law upon the subject is that where the owner of two heritages or 
of one heritage, consisting of several parts, has arranged and 
adapted these so that one derives a benefit or advantage from the 
other of a continuous and obvious character, and he sells one of 
them without making mention of those incidental advantages or 
burdens of one in respect to the other, there is in the silence of 
the parties an implied understanding and agreement that these 
advantages and burdens, respectively, shall continue as before the 
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separation of the title ; Washb. Easements 58 : Morrison v. King, 
62 111. 30 ; Lampman v. Milks, 21 K". Y. 505 ; Jones v. Jenkins, 
11 Am. Law Reg. N. S. 24, s. c. 34 Md. 1. It may be noted 
tbat the deed here from Crighton to Ingals specifically conveyed 
the house, as well as the north lot. 

Were the question between Crighton and Ingals, the equity of 
the latter to restrain Crighton's interruption of the use of the flue 
by Ingals, circumstanced as the flue is with respect to the benefi- 
cial enjoyment of the house, would be plain. 

In order that an easement should pass in the manner as above 
named, by implication under the grant of an estate, it must be one 
that is apparent, as well as necessary and continuous. We regard 
the easement here claimed by appellant of the uninterrupted use 
of this flue as continuous and necessary to the beneficial enjoyment 
of his house, and the only serious question with us, as to the claim 
of this easement against the grantee of Crighton of the south lot, 
Mrs. Plamondon, is whether the easement was an apparent one at 
the time of her purchase. There is no evidence in the record that 
at the time she had any actual notice or knowledge that any flue 
in the party-wall was being, or had been used by appellant for any 
purpose. To affect her the easement must have been obvious and 
apparent to any observer. An apparent sign of servitude must 
have existed on the part of the premises she purchased in favor of 
those of appellant, fir as expressed by some of the authorities, the 
marks of the burden must have been open and visible ; Butter- 
worth v. Crawford, 46 N. Y. 349 ; Washb. Easements 60, 88. 

At the time of Mrs. Plamondon's purchase the entire south side 
of the south wall of appellant's house stood exposed to view, the 
projection forming the flue stood out from the wall proper, some 
eight inches, with the chimney thereon, and rested visibly on the 
land she purchased. We are of opinion that the easement claimed 
in the use of this flue by appellant was indicated by the condition 
of the premises, that it was obvious and apparent to any observer, 
that there were apparent signs of the servitude, and that the marks 
of the burden were open and visible, so as to satisfy the require- 
ments of the authorities in such respect. It is admitted that the 
projection in the wall indicated there was a flue there, but it is 
said that as it was on the south side of the wall it might have been 
taken as an indication that it was put there for the benefit of the 
building, which might afterward be erected and joined on the wall ; 
Vol. XXIV.— 29 
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but we think such would be a forced inference, that the reasonable 
conclusion should be that the flue was constructed for the use of 
the building of which it constituted a part, and that the wall was 
to be used and enjoyed by the adjoining proprietors as a party- 
wall, in the condition which it was then in so far as respected this 
flue. The decree dismissing the bill will be reversed and the cause 
remanded for further proceedings consistent with this opinion. 

Decree reversed. 



Where a right or privilege is claimed 
as being annexed to one's land to use 
the adjacent property of another for a 
special purpose,whether arising by grant 
or reservation express or implied, or by 
prescription, the existence of the alleged 
easement or servitude will, in general, 
depend upon an affirmative answer to 
the inquiry, is it apparent, continuous 
and necessary ? In the principal case, 
the only serious question with the court 
was whether the easement claimed in 
the flue was apparent, there being no 
evidence before the court that, at the 
time of the purchase of the ground on 
which stood the portion or projection of 
the party-wall containing the flue, the 
purchaser, against whom the easement 
was claimed, had any actual notice or 
knowledge that any flue in the party- 
wall was being or had been used for 
any purpose. 

There is considerable conflict in the 
adjudged cases as to what are suffi- 
cient marks or signs to charge those 
dealing with the premises with notice 
of the existence of an easement or ser- 
vitude. The conclusion arrived at by 
the court, in the foregoing case, that the 
projection in the wall, surmounted by a 
chimney-top, furnished sufficient signs 
of the servitude, is in harmony with the 
weight of authority. The marks of the 
burden were sufficiently open and visi- 
ble for the purchaser of the servient 
tenement to have ascertained readily, 
by reasonable inspection of the premises, 
at the time of her purchase, the exist- 
ence and extent of the burden charged 



thereon by the use of the flue. That 
there should be any donbt in the mind 
of the court as to whether the easement 
claimed was of such obvious character 
as to satisfy fully the authorities in that 
respect, might be a matter of remark, 
in view of the apparently unqualified 
approval which the same court, in the 
recent well-considered case of Morrison 
v. King, 62 111. 30, gave to Pyer v. 
Carter, 1 Hurl. & Nor. 916, and several 
kindred leading cases, both English 
and American, if, indeed, the court in 
that case really intended to adopt Pyer 
v. Carter without qualification. In 
some of the cases approved by the court 
in Morrison v. King, the " marks" or 
" signs of servitude " were less open 
and visible than were those in the prin- 
cipal case ; yet Mr. Justice McAllis- 
ter, in delivering the opinion, says 
that "these cases" (including Pyer v. 
Carter) * * *" embody a current of au- 
thority, holding that an easement may 
be created by the disposition made of the 
premises by the owner of the estate, and 
that, upon a severance of the title, the 
then owners will take their respective 
shares as they existed in the hands of the 
former owner." 

Pyer v. Carter was the case of a drain 
constructed under two houses by the 
owner thereof, it taking the water from 
both, and the owner afterwards con- 
veyed the houses to separate purchasers. 
It was not proven that the purchaser of 
the servient tenement, at the time of his 
purchase, knew of the position of the 
drain, but it was held "that he must 
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have known, or ought to have known, 
that some drainage there existed ; and 
if he had inquired, he would have 
known of this drain." It will be ob- 
served that the purchaser of the servient 
heritage not only had no notice or 
knowledge of the existence of the drain, 
except what he was presumed to have 
from his ordinary experience in regard 
to the flow of water and the necessity of 
drainage in towns ; also, that there were 
no visible signs of the drain ; but his 
presumed experience or observation in 
relation to drainage in general must put 
him upon inspection of the premises he 
was about to deal with, to ascertain 
whether or not there was a drain in use 
connected with it and the adjoining 
tenement ; he was bound to make in- 
quiry. It is a reasonable inference 
from the report of the case, that there 
were no apparent signs of the drain, in 
the sense employed in the principal case. 
If, therefore, Pyer v. Carter is sound 
law on this point, " apparent signs of 
servitude" are not only those indica- 
tions which are obvious to the natural 
eye upon a casual examination of the 
premises and surroundings, but the 
same may mean simply such facts as 
should be presumed to exist by a mind 
of ordinary experience in respect to 
privileges usually appurtenant to simi- 
larly-occupied premises, to which ex^ 
perience a party dealing with premises 
must recur, as the basis of an inquiry, 
whether or not the same is subject to 
some incident not openly visible, but 
accessorial to the beneficial use and en- 
joyment of the adjacent land by its 
owner. If that case is intended to go as 
far as, by the language employed in the 
decision it seems to go, its authority in 
this respect has been justly questioned, 
and it is doubtful whether the court, in 
Morrison v. King, supra, meant to 
adopt, unqualifiedly, the doctrine of 
Pyer v. Carter, so far as to hold that 
any other signs of a servitude are suffi- 



cient to charge a purchaser with notice 
thereof than such as are "obvious and 
apparent to any observer." 

In Butterworlh v. Crawford, 46 N. Y. 
349, which the court in the principal 
case has referred to with approval, the 
leading authorities were cited quite fully 
in argument by counsel for the parties. 
Rapallo, J., in deciding the case, says : 
" In the case of Pyer v. Carter, 1 Hurl. 
& Nor. 916, which was much relied upon 
on the argument, and in the opinion of 
the learned court below, the dominant 
and servient tenement had been origi- 
nally one house. This house had been 
divided into two parts. The drainage 
was of the water which fell upon the 
roof, and it may well be, that the situa- 
tion and arrangement of the building 
were such as to indicate that some drain 
necessarily existed as an appurtenant to 
the house, and that, upon the division 
of the house into two parts, that drain 
became common, and afforded drainage 
for both of the parts through one of 
them. * * * In Washburn on Ease- 
ments (2d ed., p. 68), the learned au- 
thor, after reviewing the cases on this 
subject, states that he considers the doc- 
trine of Pyer v. Carter confined to cases 
where a drain is necessary to both houses, 
and the owner makes a common drain 
for both ; and this arrangement is appa- 
rent and obvious to an observer. If 
Pyer v. Carter goes further than that, 
or, at all events, if it applies to cases 
where there is no apparent mark or sign 
of the drain, it is not in accordance 
with the current of the authorities." 

There are other cases decided by 
learned courts whieh disapprove of Pyer 
Cartel-, such as Dodd v. Burchell, 1 H. 
&C. 113; Suffieldv. Brown, 10 Juris. 
N. S. Ill; and Randall v. McLaugh- 
lin, 10 Allen 366, &c. Some of the 
dissenting cases — especially those in 
Massachusetts — principally dissent from 
so much of the decision in Pyer v. Carter 
as held that, "the amount to be ex- 
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pended in the alteration of the drainage, 
or in constructing a new system of 
drainage, is not to be taken into con- 
sideration, for the meaning of the word 
' necessity ' is to be understood the ne- 
cessity at the time of the conveyance, 
and as matters then stood,without altera- 
tion." But the Supreme Court of Illi- 
nois adhered to and adopted the same 
rule in Morrison v. King, saying that 
the position assumed by counsel "that 
whatever of the alleged easement she 
(Mrs. King) could restore or supply by 
reasonable labor or expense, she was 
bound to supply or do without, is sup- 
ported neither by principle or autho- 
rity," thus rejecting the authority of 
the Massachusetts cases announcing a 
different rule. 

In the American Law Register for 
January 1865 (Vol. IV., N. S., p. 134), 
may be found an able and interesting 
criticism by Judge Redfield of Pyer 
v. Carter, and his estimate of its value 
as authority, particularly on the points 
thereof dissented from by the Lord 
Chancellor in Suffield v. Brown. 

The element of actual apparentness is 
by the best-accepted authorities promi- 
nently kept in view in determining the 
existence and extent of an alleged ease- 
ment ; thus in Jones v. Jenkins, 1 1 Am. 
Law Reg. N. S. 24 ; s. c, 34 Md. 1, 
Alvet, J., says : " Whenever an ovvner 
has created and annexed peculiar quali- 
ties and incidents to different parts of his 
estate (and it matters not whether it be 
done by himself or his tenant by his 
authority), so that one portion of his 
land becomes visibly dependent upon 
another for the supply or escape of 
water, or the supply of light and air, or 
for means of access, or for beneficial use 
or occupation, and he grants the part to 
which such incidents are annexed, those 
incidents thus plainly attached to the 
part granted, and to which another part 
is made servient, will pass to the gran- 
tee as accessorial to the beneficial use 



and enjoyment of the land." In Lamp- 
man v. Milks, 21 N. Y. 505, the Court 
of Appeals decided that, where the 
owner of land has by any artificial ar- 
rangement created an advantage for 
one portion to the burdening of the 
other, upon a severance of the owner- 
ship, the holders of the two portions 
take them respectively charged with 
the servitude, and entitled to the bene- 
fit openly and visibly attached at the 
time of conveyance of the portion 
first granted. See also Washburn on 
Easements and Servitudes, ch. 1, $ 3, 
and Kenyon v. Nirhols, 1 R. I. 412 
Phillips v. Phillips, 48 Penna. St. 178 
Durel v. Boisblanc, 1 La. Ann. 407 
Cleris v. Tieman, 15 Id. 316 ; Robeson 
v. Maxwell, 2 N. J. Eq. 57. 

The court in the principal case does 
not hold that the easement in the flue 
was necessarily such because it happened 
to exist as constructed, in the wall which 
upon the severance of the estate became 
a party- wall between the two owners, 
as the only proper easement attached to 
a party-wall as such is that of support. 
This is sustained by Brooks v. Curtis, 50 
N. Y. 639 ; Hendricks v. Stark, 37 Id. 
106; and Partridge r. Gilbert, 15 Id. 
601, cited by the court. The right to 
use the wall as a party-wall was not in- 
volved. That had been determined by 
the express contract between the par- 
ties. But other privileges may exist by 
reason of artificial arrangements in some 
way pertaining to a wall used as a 
party-wall, which do not arise out of its 
use strictly as a party-wall ; thus a right 
of way, or the means for the supply or 
escape of air or water through a wall, 
or the right to fasten clothes-lines or to 
nail trees to a wall, or to use another's 
chimney for the conveyance of smoke : 
Goddard on Easements 55 ; Hervey v. 
Smith, 22 Beav. 299. 

As the growth of cities and towns in 
this country is rapid and unparalleled, 
so the law of easements and servitudes, 
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more and more, year by year, affects di- becomes therefore of interest, not only 

rectly the conflicting rights of vast to the litigant parties, but also to the 

numbers of the people. Every new ad- profession and the people at large, 
judication which determines authorita- Frank J. Crawford. 

tively some unsettled point in the law 



Supreme Court of New Jersey. 
MARTIN v. THE FRANKLIN FIRE INSURANCE CO. 

On a policy of insurance against loss by fire, under seal, issued to the owner of 
the property, in which the insurer covenants to make good unto the insured, his 
executors, administrators or assigns, all such damage or loss as might happen, 
&c, the owner may sue in his own name, although it may be written on the face 
of the policy : " Loss, if any, payable to A. B., as mortgagee." 

The direction on the policy to pay to the mortgagee is not an assignment of the 
policy. Its legal effect is that of a direction in advance as to the mode of pay- 
ment, which, when made, is performance in the manner agreed to by the insured. 

Under such a direction, if assented to by the insurer, the person in whose favor 
the appointment is made acquires equitable rights, which the insurer is bound to 
regard ; but the contract with the insured is not thereby merged or extinguished. 

In an action on such a policy in the name of the insured, if the insurer has paid 
the insurance-money to the mortgagee, he may plead such payment as perform- 
ance, and the rights of the mortgagee can be protected, and the insurer obtain 
indemnity against a subsequent suit by the mortgagee by the payment of the money 
into court. 

Demurrer to declaration. The action was brought on a policy 
of insurance against loss by fire, issued by the defendants to the 
plaintiff, on premises in Jersey City. The policy was under seal 
and is dated April 27th 1870. The loss occurred in September 
of the same year. 

Kingman, for the demurrer. 

J. B. Vredenburgh, contra. 

The opinion of the court was delivered by 

Depue, J. — The ground of demurrer is that the action was im- 
properly brought in the plaintiff's name. To sustain the demurrer 
the defendants rely on an averment in the declaration, that "on 
the 30th day of May 1870, by a certain memorandum written on 
the face of said policy of insurance, and subscribed by the said 
defendants, it was agreed as follows, to wit : " Loss, if any, pay- 
able to Garret (jr. Vreeland, as mortgagee." On this averment the 
contention is that the action is maintainable only in the name of 
Vreeland. 



